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Don't Do Me Like That:

Motions for Disqualification and Recusal
of Judge in Texas Criminal Cases

Peter M. Barrett & Sarah Duncan
The law surrounding recusal or disqualification ofajudge

in Texasisquite complex. It involves federal constitutional

grounds, separate state constitutional grounds, and statutory
grounds. In Texas, a judge maybe removedfrom presiding over

a causeof actionfor the following reasons:(1)s/he is disqualified
under Article V,Section 11, of the Constitution ofTexas; (2) her/

his conduct violates the Fifth Amendment federal Due Process

Clause; (3) s/he is disqualified under Rule 18ofthe TexasRules

ofCivilProcedure; or (4) s/he issubject to being stricken under
Chapter 74 of the Texas Government Code. (Section 74.053

of the Texas Government Code permits each party in a civil
proceeding the right to object one time to a visiting judge who

has been assigned to a trial. This article does not address this
rule.) A motion for recusal of a judge is typically brought for
statutory or due process reasons, and it is usually brought for

reasonsenumerated in the ConstitutionofTexas. Theprocedural
requirement for both types of motions iscontained within Rule

18a of the Texas Rules of Civil Procedure.

Article V, Section 11. of the Constitution of Texas

Motions brought under Article V, Section 11,of the Constitu

tion of Texas are referred to by Texascourts as "constitutional

disqualification" motions. Article V,Section 11,is broader lhan

the United StatesConstitution and disqualifies judges where:
(1) either of the parties may be connected with the judge by
affinity or consanguinity('within the third degree); or (2)when
the judgehas an interestin the case. Theforegoing grounds for
di.squalification are codified under Rule 18b(a) of the Texas

Rules of Civil Procedure and Article 30.01 of the Texas Code

ofCriminal Procedure. There is no time set within which a dis

qualification motion must be filed, and this issue can be raised

for the first tinie on appeal or collateral attack. See Williams v.
State, 492 S.W.2d 522,524 (Tex. Crim. App. 1973).Recusal on
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