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I Y • Supreme Court of the
I United States has upheld the

JL introduction of proper gang-
af61iation evidence against an accused

in certain limited circumstances. See

United States v. Abel, 105 S.Ct. 465,

469 U.S. 45, 83 L.Ed.2d 450 (1984);

Saivlay v, Florida, 103 S.Ct,

^3418, 463 U.S. 939, 77 L.Ed.2d 1134

(1983). However, the same Court has

By Peter M. Barrett decreed as unconstitutional, a statute
which authorizes the consideration of

evidence by a sentencing authority that is contrary to the First and

Fourteenth Amendments to the United States Constitution. See

Zant V. Stephens, 462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 235

(1983) (aggravating circumstance held invalid where jury was

authorized to draw, adverse inferences from constitutionally pro

tected conduct) f/rf. at 885, 103 S.Q. at 2747), Recently, the Texas

Court of Criminal Appeals has had several opportunities to address

the constitutionality of gang-affiliation evidence, particularly with

regard to First Amendment right of association concerns, but has

-thus far intentionally skirted the issue. See e.g., BeasJey v. State,

902 S.W,2d 452, 455-457 (Tex.Crim^App. 1995); Anderson v.

State, 901 S.W.2d 946,950 (Tex.Crini.App. 1995);Mason v. State,

905 S.W.2d 570,576-577 (Tex.Crim.App. 1995).

Historical Backgroundfor Gang-Affiliation Evidence-

It Barclay v.FhrUUt, the UnitedStates Supreme Court upheldas constitutional,
the consideration by thesentencing auihorily of a defendant's menibersliip in a
group whichtermed itselfthe"BlackLiberation Army" (BLA), jind "whoseappar
ent sole purpose was to indiscriminately kill white pei-son.? and to start a revolution
and a racial war." See Barclay v. Florida, U.S. 939, 943-944, 103 S.Ct. 3418,
3421, 77L.Ed.2d 1134 (1983). In a note whichone of the co-defendants
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had written was affixed to the body of the
deceased. Id. This note explained that
the deceased was killed in furtlierance of

BLA's puqjose. hi Subsequently, the
defendants producedseveral tape record
ings which contained similar messages
and mailed these recordings to tlie family
of the deceased. Id

Also, in United Stares v. Abel, the
Supreme Court permitted the introduc
tion of gang affiliation evidence in the
form of prosecution rebuttal testimony.
See United States Abel, 469 U.S. 45;
105 S.Ct. 465; 83 L.Ed.2d 450 (1984).
Such evidence was offered lo impeach
the prior testimony of a defense witness
who denied on cross-examination lo
behig a member of a sccret prison gang,
wliose members were sworn to perjuiy
and self-protection on each member's
behalf. See id. The Abe! Court tea-

soned that because such membership
tended to show bias, it was relevant
under Rule 402 of the Federal Rules of
Evidence, which stales that, "All rele
vant evidence is admissible, except as
otherwise provided by the Constitution
of the United States, by Act of
Congress, by these rules, or by other
rules prescribed by the Supreme Court
pursuant tostatutory authority."' Seeid,
at-.105..S.Ct._465;_469 U.S. 45
However, the Court held that such evi

dence "...could not have been offered to
impeach [Ihc defense witness] and prej
udice him'by mere association.'" Id.

The SuprehiB Court differentiated the
facts of Abel, wherein the evidence was
offered for relevant and legitimate
impcaclmieot purposes, from its priot
holdings in lirandenberg v. Ohio and
Scales V. Vniied Stares. See id. at 105

S.Q. 469,469 U.S. 52-53; see gmeraJIy
Bramlenberg i'. Ohio, 395 U.S. 444,










